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MILITAET TRIBUNALS AND THEIE JURISDICTION" 1 

The early Romans had their prcefecti prcetorio, or military judges, 
afterwards replaced by magistri milibum, who exercised a jurisdic- 
tion somewhat corresponding to modern courts-martial and military 
commissions. It is true that there has been much dispute in regard 
to the exact limits of this jurisdiction, as conferred by the laws which 
have been handed down to us, yet its general outlines have been 
pretty well agreed upon. 

In the first place, they had exclusive jurisdiction of all civil and 
criminal causes between soldiers, and over soldiers in all their acts 
as such. In the second place, they had jurisdiction of all cases where 
the plaintiff or wmisior, although a civilian, brought suit or made an 
amistcmon before them against a soldier, on the maxim of " actor 
sequitur forum rei." Again the same maxim applied to the case 
where a soldier brought suit or made accusation against a citizen 
before a civil court ; the prevention in that case prevented him from 
pleading his privilege as a soldier. Nor could he plead this privilege 
in causes instituted against him in civil or criminal courts of ordinary 
jurisdiction before his enrolment as a soldier. So far as the juris- 
diction of the civil courts was concerned, the soldier in actual service 
was considered an absentee, or enjoyed a kind of exterritoriality, 
which compelled the citizen plaintiff or prosecutor to follow him to 

i The foregoing was found among the papers of General Halleck at his death, 
which occurred at Louisville, Kentucky, on January 9, 1872. The article is in 
the general's handwriting and was prepared probably in the latter part of the 
year 1864, its preparation having been suggested by the number of wrongful 
acts committed in the Northern States, at a considerable distance from the 
theatre of war, by persons having no direct connection with the military service. 
Although these acts had not been given the character of criminal offenses by 
acts of Congressional legislation, they were none the less subversive of public 
order and in the highest injurious to public safety. 

The paper has value as expressing the views of one of the ablest and most 
experienced lawyers in the service of the Government in respect to the embar- 
rassing conditions which confronted the administration of President Lincoln 
during the latter part of the year 1864. George B. Daves. 
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his own tribunal, which had assigned to it a particular place in the 
army, both on the march and in camp. 

In regard to the jurisdiction exercised by the Roman military 
tribunals, in time of war, over persons and property, not in the 
military service, or belonging to soldiers, whether in conquered or 
occupied territory, or within the limits of the empire, during an 
invasion or civil war, there seems to have been no fixed rule or, rather, 
the rule was varied at different times and made to conform to the 
circumstances of the particular case, or of the then existing war. 
The general principle to be deduced from the law and history of 
those times, and the discussions of modern commentators, is that 
there should be no wrong without a remedy, and that no crime could 
be committed with impunity ; and that, therefore, where the ordinary 
civil tribunals could not, or did not take cognizance of wrongs or 
offenses, the military would do so, both within and without the limits 
of the empire. 

In regard to conflicts of jurisdiction, in time of war, between the 
civil and military tribunals, we have very little information; but, as 
the result of such conflicts and discussions, we have the established 
maxim or rule " inter arma leges silent/' or, as pretty liberally trans- 
lated, " in time of war the civil authorities yield to the military," in 
other words, this rule was simply a result, or one of the results, of 
the great maxim which, on several occasions, saved the republic and 
the empire, " salus populi suprema lex." 

After the wars of the Middle Ages, and when the European nations 
had settled down upon a more established system of civil and military 
jurisprudence, we find almost the same line of distinction between 
the jurisdiction of civil and military tribunals as that which had 
been observed by the Romans. But, with the advance of civil liberty 
and the recognition of civil rights, the jurisdiction of civil tribunals 
was extended and that of military courts contracted and limited. 

It is not our present object to trace these fluctuations and changes, 
nor even to describe the present jurisdiction of military and civil 
courts in the different states of Europe. We shall allude to them 
simply to explain, illustrate or exemplify the jurisdiction of our own 
courts, and the application of our own laws, in peace and war. 
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It now seems to be an established and well-recognized principle of 
international law that, in time of war, the inhabitants of territory in 
the military occupation of an opposing belligerent are subject to the 
military authority of the conqueror. The government of places or 
territory so occupied is essentially of a military character and de- 
rives its authority directly from the laws of war. It does not result 
from anything in the constitution or laws of the conqueror or of the 
conquered, but directly from the fact of the existence of war and of 
the hostile occupation. The government of military occupation may 
or may not, at its option, supersede the civil tribunals by those of a 
military character. If the former be permitted to continue in the 
exercise of their functions, they are nevertheless subordinate to, and 
may be controlled by the military authority, for the government is 
essentially of a military character. 

The same principles apply to cases of civil war and insurrection, 
so far as regards places captured by or from either of the belligerent 
parties, if the contest be of such magnitude and duration as to give it 
the character of a formal war. 

In all such cases the jurisdiction of the military tribunals of the 
conquering or occupying power over all persons in the places or terri- 
tory occupied is general, and limited only by the will of the con- 
queror. It is not necessary to declare martial law, for it exists as 
a matter of fact. But when it is said that by the law of military 
occupation the jurisdiction of military tribunals is limited only by 
the will of the conqueror, it is meant, not the will of the particular 
commander, but of the conquering state as expressed through its 
constitutional authorities. The will of the United States in such 
cases may be expressed by a law of Congress limiting the powers of 
the Executive and of his military officers and military courts. More- 
over, the powers and jurisdiction of the conqueror must conform to 
the laws of war, and to the principles of right and justice, for there 
is no power which can confer authority to do wrong. 

We will next consider the jurisdiction of military tribunals within 
their own state or territory. This must depend in a great measure 
upon municipal law and therefore varies in different states. But 
underlying this municipal law there are certain great principles of 
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natural right, deduced from the laws of war, and recognized in inter- 
national jurisprudence, which must govern more or less in times of 
insurrection, rebellion or invasion in the particular theatre of mili- 
tary operations, where the jurisdiction of the civil courts is suspended, 
or where their powers are entirely inadequate for the particular con- 
tingencies. In some countries these emergencies are provided for by 
specific legislation, while in others they are left to be determined 
by the more indefinite principles of the laws of war. 

In the jurisprudence of France these conditions of things are care- 
fully defined and provided for : 1st, the state of peace, where all cases 
are adjudged by the civil or military authorities, according to the class 
to which they belong, and the law applicable to the particular case ; 2d, 
the state of war, which may result from invasion or insurrection, and 
may apply to fortifications or to entire districts of country. The 
national guards are then under the military authorities, and civil 
officers, although still exercising their usual functions, must act in 
subordination to the military ; 3d, the state of siege, which is equiva- 
lent to the declaration of martial law in England. This may be 
proclaimed in all cases of imminent danger to interior or exterior 
security. During its continuance all the powers with which the civil 
authority was invested, in respect to police and the preservation of 
order, pass to the military authority, which can exercise them exclu- 
sively, or concurrently, as it may deem proper. To these are added 
certain exceptional powers such as searching private houses, sending 
away non-residents, seizing arms and ammunition, prohibiting pub- 
lications calculated to incite disorder ; and the military tribunals may 
exercise jurisdiction of all crimes and offenses against the security 
of the state, the constitution, or public order, committed by persons 
in or out of the military service. 

A similar system is adopted in Spain and most of the continental 
countries of Europe, and also by the EngJish in foreign countries. 
Bruce says it is also applicable to Scotland ; but in England they are 
somewhat tenacious of their ancient constitution whereby " no man 
can be tried but before the judge ordinary, by a jury of his peers." 
It having been found, however, impossible to maintain proper dis- 
cipline in the army in time of peace, or to prevent and punish the 
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military offenses of others in time of war or insurrection, without a 
resort to military tribunals, they pass an annual act of Parliament in 
regard to courts-martial in the army, and in time of domestic danger 
martial law is declared and enforced. So long as this continues 
military tribunals exercise jurisdiction over all persons for military 
offenses within the places in which it is so declared, but not in places 
where the civil courts continue to exercise their usual functions. 
This is based on the theory that martial law is incompatible with the 
existence of civil law, and that it is impossible for the two classes of 
tribunals to exercise their functions in the same place. Sir James 
Mackintosh has forcibly expressed himself in regard to the limitation 
of military jurisdiction derived from martial law : " While the laws 
are silenced by the noise of arms, the rulers of the armed force must 
punish, as equitably as they can, those crimes which threaten their 
own safety and that of society, but no longer ; every moment beyond 
is a usurpation." In brief, while the English constitution naturally 
requires that " no man can be tried but before the judge ordinary, by 
a jury of his peers," Parliament makes an exception of persons in the 
military or naval service in time of peace and, in time of public 
danger, of all persons in places where martial law is declared. 

Many of our civil and military laws have been copied from the 
English, and the decisions of our tribunals have been greatly in- 
fluenced by those of British courts. It must be remembered, how- 
ever, that our Constitution and system of government differ in many 
essential particulars from theirs. While a standing army is deemed 
contrary to the Common Law of England, our Constitution permits 
it, and we are not compelled to resort to the expedient of an annual 
bill for its continuance in Parliament, or " Mutiny Act " for its 
government. Nothing is said in our Constitution in regard to the 
power to declare or enforce martial law, but the 1 contingency of the 
exercise of such power is foreseen and provided for in section 9, 
Article 1, which says: 

The privilege of the writ of habeas corpus shall not be suspended 
unless when, in case of rebellion or invasion, the public safety may 
require it. 
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This suspension is unquestionably, so far as it applies, a substitu- 
tion of military for civil authority. It was at one time contended 
that this suspension could only be made by the authority of Con- 
gress, but since the learned and able commentaries of Mr. Binney, 
few will deny that the power may also be exercised by the President. 
And we think it will be generally admitted that, within the district 
of country where, in case of rebellion or invasion, the public safety 
has required the suspension of the writ of habeas corpus and the 
enforcement of martial law, the military authorities and tribunals 
may exercise jurisdiction of crimes and offenses against the military 
force and the public safety. 

Of course Congress may by law limit and define this jurisdiction, 
but it can not entirely dispense with it, in the absence of all other 
authority, without resolving society into its original elements, and 
why may not such jurisdiction be conferred upon military tribunals, 
in time of rebellion or invasion, over military offenses committed 
elsewhere than in districts under martial law. It has never been 
doubted that such jurisdiction may be exercised where military 
offenses are committed by persons in the military or naval service of 
the United States, both in peace and war ; but some have contended 
that it can not be given, even in war, over persons not in such service, 
on account of the prohibition contained in Article V of the Amend- 
ments to the Constitution. The clause here referred to is : 

No person shall be held to answer for a capital or otherwise infamous 
crime unless on the presentment or indictment of a grand jury, except 
in cases arising in the land or naval forces, or in the militia, when in 
actual service, in time of war or public danger. 

It will be noticed that the language of the Constitution is, not 
persons in, but cases arising in the land and naval forces, etc. The 
terms are not convertible, and their difference is very important. If 
the excepting or excluding clause relates to persons, may not any 
person who is not in the military service be held to answer before a 
civil court for a capital or otherwise infamous crime without a pre- 
sentment or indictment by a grand jury? On the contrary, if it 
relates to cases only, and not to persons, why may not any person be 
held to answer, without a prsentment or indictment, in " cases arising 
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in the land or naval forces ; or in the militia when in actual service 
in time of war or public danger % " In other words, are not persons 
who are not in the military service triable by military tribunals for 
military offenses arising in the military service in time of insurrec- 
tion or rebellion ? 

Although the restriction of this article to persons in the military 
service seems to have been intended in some of our statutes it is by 
no means so in all. For example, section 28 of the law of March 3, 
1863, declares that: 

All persons who, in time of war, or rebellion against the supreme 
authority of the United States, shall be found lurking or acting as 
spies, etc., shall be triable by a general court-martial or military com- 
mission. 

This certainly does not mean only persons in the military service 
of the United States, for such persons are seldom, if ever, " found 
lurking or acting as spies " within our lines. It unquestionably in- 
cludes all persons, whether citizens or foreigners, enemies or friends, 
in the service or out of the service. And we think it is within the 
powers conferred upon Congress, because it is a " case arising in the 
land or naval forces " or " in the militia, when in actual service, in 
time of war or public danger." 

Soon after the commencement of this rebellion it was found that 
military crimes and offenses were committed by persons not in the 
military or naval service which could not be punished by the civil 
courts and which the public safety required to be adjudicated by 
military tribunals. A partial remedy was sought for in the legisla- 
tive declaration that certain classes, as civil employees, contractors, 
etc., were to be regarded as in the military service and, therefore, 
triable by the military tribunals. But this was merely evading the 
main question for, if such persons are not in the military or naval 
service, a legislative declaration does not make them so. If the 
prohibitory provision of the Constitution includes all persons not in 
the military service, it is obvious that Congress can not declare that 
any particular class, as clerks and employees in the Quartermaster's 
Pepartment, or as merchants who sell, or contract to furnish to the 
Government hay, oats, flour, bacon, etc., shall be treated as persons 
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in such service ; for if it can be made to include one class, it may be 
made to include all classes, and thus annul the provision. 

Moreover, it was soon found that such statutory declaration as to 
classes of persons did not reach the most dangerous individuals or the 
most criminal military offenses. It did not include rebel spies and 
northern traitors, who, from loyal States, were sending aid and com- 
fort to the enemy ; nor rebel murderers, robbers and incendiaries who, 
in loyal territory, murdered our citizens, robbed our banks, and 
burned our steamers, storehouses, bridges, etc. Most of these crim- 
inals were neither in the military service of the United States nor. of 
the rebels, nor were their crimes always committed in districts of 
country where military operations were carried on. And as their 
offenses were not against any statutory provision, but against the 
common laws of war, the civil courts could impose no punishment; 
but, being military offenses, that is, cases arising in the military 
service in time of war and public danger, they have been tried and 
punished by military tribunals. Probably in some cases the military 
courts went beyond the law, that is, tried offenses not defined by 
statute, but recognized as crimes by the common law of war. It is 
very possible also that in some cases these courts have done great 
injustice, but where is the court that has not done the same '( But 
this is not the question under discussion : it is whether military courts 
may not, under the authority of Congress, try cases of military 
crimes or offenses arising in the military or naval service in time of 
war or public danger, although the individuals tried do not belong 
to the army or navy ? If the Constitution prohibits such trials, then 
it is most certainly defective in a most vital point, for it deprives the 
Government of a most important and necessary means of repelling 
an invasion or suppressing a rebellion. 

Fourth, except in districts under martial law, a military com- 
mission can not lawfully try any person not in the United States 
military or naval service for any offense whatever. Military com- 
missions, as they now exist, differ from courts-martial in that the 
latter are established by statute and have only such jurisdiction as 
the law confers, while the former are established by the President, 
by virtue of his war power as commander-in-chief, and have juris- 
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diction of cases arising under the laws of war; courts-martial exist 
in peace and war, but military commissions are war courts and can 
exist only in time of war. Congress has recognized the lawfulness 
of these tribunals, and, in a measure, regulated their proceedings, 
but it has not denned or limited their jurisdiction, which remains 
coextensive with the objects of their creation, that is, the trial of 
offenses under the common laws of war, not otherwise provided for. 
They have also under the statute joint jurisdiction with courts-martial 
in cases of spies, murder, manslaughter, mayhem, robbery, arson, 
burglary, rape, etc., committed by persons in the military service. 

First, there is nothing in the Constitution or laws, or in the nature 
of these tribunals to limit them to districts under martial law, or 
where the privilege of the writ of habeas corpus has been suspended, 
such declaration can neither originate nor confer jurisdiction. 

Second, it is alleged that offenses committed within the limits of 
the rebel States, where we have no courts, can not be tried by United 
States courts sitting without such limits. This, if true, will be most 
encouraging to the rebels and their friends; it will be shown here- 
after that the provision of the Constitution here referred to does 
not apply to military tribunals. 

Third, no persons except such as are in the military or naval ser- 
vice of the United States are subject to trial by courts-martial — spies 
only excepted. Reference is here made to Articles V and VI of the 
Amendments to the Constitution in regard to indictments and trials 
by jury " except in cases arising in the land and naval forces and in 
the militia when in actual service in time of war or public danger." 
If this provision related to persons instead of cases, then certainly 
spies, not belonging to the services specified, can not be tried by 
court-martial, and would be entitled to indictment and trial by jury. 
Moreover, it would be necessary to take the jury from " the State and 
district wherein the crime shall have been committed." 

Fourth, but it has been held by the United States Supreme Court 
that these provisions relate only to judicial courts, and that military 
tribunals are simply a portion of the military power of the Execu- 
tive, but constitute no part of the judiciary established by the Con- 
stitution. It follows, therefore, that persons of whatsoever rank, 
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profession or occupation may, in time of war or public danger, for 
military offenses, be subjected by Congress to the jurisdiction of 
courts-martial. 

Fifth, they (military commissions) can investigate and report, but 
their report can be only a recommendation, or a statement of facts — 
never a finding or sentence. 

Henry Wager Halleck. 



